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FEBRUARY. _ 


RESTRICTIONS UPON STATE POWER. 


IN RELATION TO PRIVATE PROPERTY. 
NO. 1. 


[CONTINUED. | 

What is generally understooa by the right of property, is the 
dominion which one man claims and exercises over the external 
things of this world, in total exclusion of the right of any other 
individual in the universe.! This right, although it is acknowl- 

' edged and protected by the institutions of society, is founded in 
the invariable law of nature. ‘That is to say, if mankind were 
in a state of nature, conscience and common sense would dic- 
tate to each individual, that the effect or produce of t he la- 
'beur of -A, is not the effect of the labour of B.; and that there- 
fore this effect, or produce, is A’s, and not B’s. But notwith- 
standing the self evident character of this principle, so easily are 
» mankind imposed on by the illusions of self-love, that if there 
existed no other barrier than that of conscience against aif un- 
restrained indulgence of the universal propensity to accumulate 
wealth, private property would always be exposed to the spolia- 
tion of the avaricious and powerful, and would consequently be 
held by a tenure so extremely precarious as to be nearly values 
‘less. To establish the right in question upon a basis which 
would be more substantial, was undoubtedly one of the great 
Hbenefits that were. anticipated from political subordination, and 
in fact, one of the principal inducements for establishing, in the 


need 


? 2 Bla. Com. 2, 
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first instance, the well known system denominated ‘‘ civil gov- 
ernment.”’ It is therefore at once perceivable, that one of the 
indispensable duties of those who have been appointed, and who 
have, in cousequence, assumed to superintend the concerns of 
the community, is to ensure to the owner an unmolested enjoy- 
meut of his estate ; and that they are not possessed of any inhe- 
rent power which amounts to any thing like a general and abso- 
lute control over the effects of private skill and industry. 


For if the original motive in emerging from a state of periect 


nature and simplicity was to guard entirely against the existence 
of a power so immeasurable in any one, the conclusion cannot 
be avoided, that such power js not to be arrogated by gov- 
ernment as one of its genuine prerogatives. In other words, if 
obedience to government is created by the consideration that 
every man shall be the quiet possessor and sole disposer of his 
own wealth, his wealth is clearly not to be exclusively possessed 
and completeiy disposed of by the government; but on the con- 
trary, the government is pledged to acknowledge and protec: 
his dominion over it. The government, it is true, may abuse 
. the confidence of its constituents and violate this pledge, but 
when such is the case, the obedience of the latter is no longer 
due ; and men need not be reminded, that at the very same in- 
stant when obedjence ceases to be a duty—resistance becomes 
a right. And he who is but partially familiar with history will 
require no description of the scenes which usually follow such a 
a crisis, for he must know that the greatest happiness which can 
be anticipated, when that event is notorious, is the despotic 
power of a Cesar, or a Buonaparte. “Let the supreme power off 
every State therefore keep constantly in view the divine in-f 
junction—“ thou shalt not covet,” which makes no distinction 

between those who occupy the elevated position of power and ; 
magistracy, and those who have never been advanced from the f 
less conspicuous station of subjects. To use the language of a ; 
celebrated monarch who stood only upon his native greatness. 
‘‘In the estimation of justice, all men are equal—whether a 
prince complain of the peasant, or a peasant camplain of the 
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prince.” The plain truth is, that men form and become united 


} to political society for their own advantage and safety, and not 


to gratify the ambition or avarice of those in power; arid the 
common respect for the natural duty of justice is the sole in- 
| ducement for admitting the factitious obligation of obedience. 
[t is certainly a matter of surprise, that in this country—a 
/ country where the people pride themselves upon the simplicity 
and freedom of their political institutions, persons should be so 
| frequently met with who treat the subject of State authority as 
something exceedingly complicated and indeterminate ; and who 
even deride every attempt to apply arguments, drawn a priori 
from the natural foundations of reason and justice, in ascertain- 
ing the precise limits of this authortiy. Reflecting and disin- 
terested men, of all countries must be sensible, that in political, 
as well as in every other science, there are certain axioms 
| which the most orditfary iatellect cannot renounce without ex- 
treme difficulty, and from which alone are to be deduced such 
propositions as are not so immediately obvious to the under- 
standing. ‘T'hus, it was long since said that the fundamental 
maxims of the laws and constitution of England are honeste vivere 
| —alterum non ledere—suum cuique tribuere* It is equally la- 
mentable as strange that any American citizen should be found 
who is so far regardless of the constitution of his country as 
not to knew, that while this constitution subsists, all the laws 
which emanate from the legislative department are expressly re- 
quired to be framed in reference to those great fundamental 
truths which constitute natural equity. Ifit be possible that any 
one can in reality be thus ignorant, he may be enlightened by 
referring to the following declaration of the Supreme Court of 
the United States, made but a few years after the adoption of 
| the American Constitution. ‘There are certain vital princi- 
ples in our free republican governments which will determine 
and overrule an apparent and flagrant abuse of legislative pow- 
er—as to take away that seeurity for personal liberty and pris 


Frederic of Prussia, *Bracton LL. 3. C. 3. 
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vate property, FOR THE PROTECTION WHEREOF THE GOVERN- 
MENT WAS INSTITUTED.’”' 

Indeed, it is only in a state of anarchy, and when a complete 
but temporary triumph (as in the French revolution) is obtained 
over reason and justice, that the right of property is ever openly 
insulted and entirely prostrated. And whether we have recgurse 
to the laws and constitution of Rome, or to the policy of those 
nations which overrun and conquered her, we shall find this right 
acknowledged, defined and respected. The laws of Rome 
which authorised magistrates to interdict a prodigal from the 
use of his money, certainly suppose that that power did not be- 
long to the magistrates in ordinary cases. Under the despotic 
rule of the Roman Emperors, it was customary, it is true, for 


the prince to interpret his own laws for particular occasions.— 
This ‘“‘interlocutie principis’’ (although there was no distinct 
separation of the judicial from the legislativ€ power) was never- . 
theless subject to the principle of the civil law, that the lawgiver 
could not alter his mind to the prejudice of a vested right— 


Nemo potest consilium suum in alterius injuriam.2 A declara- 
tion in the code also, according to the construction put upon ii 
by an eminent American Judge, relates not merely to future 
suits ; but to future, as contradistinguished from past contracts 
and vested rights.* This declaration is ‘“‘ leges et constitutionem 
futuris certum est dare formam negotiis, non ad facta praeterita 
revocari nisi nominatim, et de praeterito tempore, et ad huc pen- 
dentibus negotiis cutum sit (Cod. 1.147.) The Spaniards of 
Arvagon, in electing 2 king expressed their sense of his limi- 
ted authority, by a representation resembling a play, in which 
was introduced a personage who was dignified by the name of la 
Justiza of Arragon-——who was publicly declared to be greater and 
more powerful than the king. If the power,.of Ferdinand 
of Spain had not been chained down to one of the great first 


! Calder v. Bull 3 Dallas. 
2 Dig. 50. 17, 75. This maxim, it is true, is general in its terms, but a very 


very lesrned writer, (Dr. Taylor,) considers it as a direct restriction upon the 
lawgiver. 


3 Chancellor Kent. 4 Cited by Mr. J. Wilson, in 2 Dallas 459. 
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principles of natural law, the son of the celebrated discoverer of 
America who had wasted two years in fruitless solicitations at 
Court, for the rights which descended to lim from his father, 
would not have obtained by a judicial sentence that which was 
ungratefully and unjustly denied by a contemptible monarch.’ 
Even in France, during the late reign of Napoleon, whose prin- 
ciples of state policy were so generally hostile to the opinions 
and feelings of a people accustomed to just and equal laws——the 
greatest deference was manifested for the sacredness of private 
property. If these instances of protection to property are not 
sufficient to make those republican legislators pause, who through 
inadvertence, or with a view to acquire popularity, are inclined 
to adopt measures the result of which is to despoil an individual 
of his estate, a still more striking instance may be mentioned. 
A Tarkish Sultan is the absolute master of the lives of mil- 
lions, and yet what was the conduct of the Sultan Mustapha, 
when he was denied the possession of an estate in the city of 
Constantinople by its humble owner? The man of power was 
conscientious. He hesitated. He consulted his mufti; aud 
their answer was——private property is sacred.” 

It is to be expected that in those countries which are more 
popular in their constitution, and where the power of govern- 
ment has been cautiously assigned to it by the people, there 
should be still greater protection for the right under considera- 
tion, and that it should be defended by the most explicit pro- 
visions against the encroachments of an unfaithful, or deluded 
magistracy. The law of England, .it appears, has treated it as 
one of the rights inherent in every Englishman, which should 
not only be accurately ascertained, ‘but at the same time effectu- 
ally guarded. Bythe great charter it is provided, that “no frec- 
man shall be disseised or divested of his freehold but by the 
judgement of his peers, or by due process of law:” This cele- 
brated instrument, which has been very justly considered as no 


1 Cited by Mr. J. Wilson, in 2 Dallas 459. 

? This fact ‘s recorded by De Tott in his memoirs of the Turkish government ; 
and is referred to by the Court of S. Carolina in the case of Lindsay v. Charles- 
ton Commissioners. 2 Bay’s Rep. 60. 
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unperfect outline of a free and equal government, was repeated- 
ly renewed, until it became in the language of an accomplished 
writer “a general banner perpetually set up for the union of all 


1 It was also recognized and confirmed 


classes of the pecple. 
by subsquent acts of parliament which provided, that ‘‘no man’s 
goods should be seized into the King’s hands, and that no man 
should be put out of his franchises, or freehold ; and that if any 
thing was done to the contrary, redress should not be denied.” 
Even an English Parliament, though it has often been distin- 
guished by the appellation of “omnipotent,” is not acknowledg- 
ed as being invested with an uncontrolled dominion over the 
property of the subject ; and the instances are very few of an 
attempt, or a disposition on the part of Parliament to exercise 
such dominion. And attempt was made in 1783, but that prov- 


ul. The bill which was introduced for new mod- 


ed unsuccesst 
elling the charter of the East India Company ishere referred 
to. Upon that occasion it was asserted, that the interference 
t Parliament was not only a dangerous violation of the charter 
of the cowpany, but a total,subversion of law and the constitu- 
tion of the country. The bill was opposed by Mr. Pitt as being 


‘a daring violation of chartered rights ;” 


and it was boldly pro- 
nounced by Lord Thurlow “an atrocious violation of private 
property which cut every Englishman to the bone.” Even ‘the 
forfeitures in the reign of Charlgs (the quo warranto against the 
city of London and the repealof Massachusetts charter) were 
under colour of law. And the only means by which it is pre- 
tended, that corporate franchises can be taken away in: England, 
are trial and judgement. The Parliament of Great Britain, 
when viewed theoretically may, it is true, appear ina qualified 
sense, omnipotent. But Parliament was considered to be lim- 


ited in its authority as long since as the time of Bracton, who 


says “‘nova constitutio futuris formam imponere debet, et non pra- 
eteritis. It. was also expressly, declared by Lord Coke, when 
Chief Justice of the Kings Bench, that acts of Parliament were 


‘De Lolme p. 29. *Opinion of Lord Mansfield 3 T. R, 844. 
SL. 4. fol. 228. 
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controlied by the common ‘law and were to be adjudged void 
when against common right and reason.' And it was insisted 
on by Lord Chief Justice Hobart, in Day v. Savage, that an 


act of Parliament made against natural equity was void.* Lord 


Chief Justice Holt reiterated the same Opinion in the case of 


the city of London v. Wood" It is unfortunate that the same 
principle sheuld not have been more invariably respected by some 
who have been appointed to discharge the important duty of le- 
gislators, but like his majesty King Jamesthey have been disposed 
to consider such principles as “dangerous conceits.”’ [lad it not 
been for such concess in the English nation, where would have 


9 and his suc- 


c 


been the happiness which the subjects of that Kin 
cessors have so long enjoyed at home, or the moral aud politi- 
cal influence they have so long commanded abroad? And 
where would have been found a Hampden, a Sidney; and other 
inflexible patriots who generously dared— 

“To stem the torrent of a downward uy 

To slavery prone, and bid it rise agai 


In all the native pomp of freedom bok! :” 
[To BE CONTINUED.] 


—<-— 


DAMAGES ON POREIGN BILLS OF EXCHANGE. 

The regulation of damages upon Foreign Bills of Exchange 
certainly appears to be a matter of very great importance to the 
commercial interest of this country, so much so, that it is de- 
sirable that the rate of damages should be established with ve- 
ry considerable caution and deliberation. ‘The law in relation 
to this subject, as well as the laws in relation to bankruptcy, 
should in fact be prescribed by Congress, and not remain as they 
are the offspring of State Legislation. The most respectable 
merchants, who must be allowed to be the most competent 
judges of the policy of the regulations as now established, have 
already preferred petitions to Congress, for their attention and 
interference in relation to this subject, and complain that 
the rate of damages as it has been fixed by several of the 
States is much tco “exorbitant, and in reality does serious in- 
jury to those concerned in foreign trade. The rule, for in- 
stance, in New-York has been, that the holder of a bill drawn 


‘S Rep. 118. ?Hob. Rep. 87. *Mod. 687 
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there at a place out of the United States, protested for non- 
ucceptance, or non-payment, is entitled to recover of the 
drawer, or endorser the amount of the bill at the rate of ex- 
change on the place on which the bill was drawn, at the time 
of notice given to the party to be charged, and twenty per cent 
damages on the amount of the bill, at the rate of exchange, the 
expenses of protest, and interest on the aggregate amount of 
the bill and damages, from the time of notice given. The con- 
struction formerly was, that the amount of the bill was to be cal- 
culated at the par of exchange. And it washeldby Mr. J. 
Spencer, that ‘* the twenty per cent. was in lieu of damages, in 
case of re-exPhange, and because there was no course of ex- 
change from London to New-York, and to avoid the constant 
uncertainty and fluctuation of exchange,” (vid. Hendricks v. 
Franklin, 4 Johns, 119.) But this decision was overruled by 
the Court of Errors, who have adopted the construction before 
mentioned, (vid. Graves v. Dash, 12 Johns, 17.) The'rate of 
20 per cent is also the rate in Missouri— Alabama—- Louisiana— 
Ilinois—Connecticut and Delaware—upon bills payable out of 
the United States. 

In Pennsylvania the rate is twenty per cent. if the bill is pay- 
able in any part of Lurope—but if payable in Madeira, Spanish 
Maine, or Mexico, fifteen per cent; and in any other part of the 
world, out of the United States, twenty-five per cent. In all 
these cases interest is given on the amount of the bill, damages 
and charges of protest, from the time of notice, And the amount 
of the bill and damages is to be determined, by the bill of ex- 
change, or value of the money or currency mentioned in the bill, 
at the time of notice. This excessive rate of damages, as was 
before observed, is extremely impolitic, and hostile to our com- 
mercial traffic. The following communication on the subject 
which lately appeared in the National Intelligencer, and which 
was from a gentleman in New-York to his friend in Washing- 
ton discloses a fact that shews the correctness of the assertion 
just advanced: It is as follows: 

‘‘ A fact came to my knowledge a few days ago, in relation 
to Bills of Exchange, which | beg leave to communicate. A na- 
tive American merchant having an acknowledged balance in the 
hands of a Liverpool house, drew for the same or part of it ; but 
before his “bill reached Liverpool the drawees failed. The bill 
was returned under protest, and the American merchant paid 
the damages, 20 per centum, the then rate, two or three years 
ago, and which went into the pocket of a British Agent, who 
was the holder of the bill. On proving his claim before the as- 
signees in England, that for damages was rejected. 
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‘This affair occurred to one of our most respectable mer- 
¢hants, and can, therefore, be proven at any moment. I have 
it from himself. I think the sum was stated to be 1,000/.— 
Here, then, was a transfer of 200/. equal to nearly 1000 dollars, 
from the United States to England, as a punishment to the for- 
mer, for drawing in good faith, and as a reward to the latter, 
for a noncompliance of contract. Such events merchants gen- 
erally keep a secret, but, from circumstances at that time, in 
England, there is the best reason to believe that many of a simt- 
lar nature occurred to the merchants of this country.” 

In most of the States, the fixed rate of damages, upon for- 
eign bills of exchange, 1 is more moderate than that above men- 
tioned. Thus in Maryland, upon a bill payable out ofthe U. 
States, the value of the bill is recoverable at the rate of ex- 
change, fifteen per cent upon that value—damages, costs of 
protest, and interest on the value ofthe principal sum in the bill 
from the time of protest. In Ohio, Indiana, Virginia and 
8S. Carolina the rate of damages is also fifteen per cent. 
In other States the rate is still more moderate. The rule of 
Massachusetts has been controlled by the immemorial usage of ‘ 
the State. Parsons C. J. in the case of Grimshaw v. Ben- 
der (6 Mass. R. 187.) says “the usage here is to allow the hol- 
der of the bill the money for which it was drawn at par, and al- 
so the charges of protest, with American interest on those 


| sums from the time when the bill should have been paid ; and 


satis 


A: ater) 


2 ENE STEER 


the further sum of one tenth of the money for which the bill was 
drawn, with interest upon it from the time payment of the dis- 
honoured bill was demanded of the drawer. But nothing has 
been allowed for re-exchange, whether it is below, or at par. 
This usage is so ancient that we > cannot trace its origin ; and it 


) forms a part of the law merchant of the ©ommonwealth.” It was 


by this rule, it appears, that damages were assessed apes a for- 
eign bill in the case of Barclay v. Minchin (6 Mass. R. 162 .) But 
by a statute of Massachusetts lately passed, it is enacted 
that, where any bill is drawn or endorsed in the State and 


| where any bill is payable at any place beyond the Cape ofGood 


Hfope, in Atrica, Asia, or the islands thereof, shall be refused 


} acceptance or payment, the drawer or endorser, shall, on due 
/ notice and demand thereof, pay the contents of such bill at the 


) par value, together with twenty per cent thereon, in full of all 
| damages, interest and charges. And where’any bill so drawn 
} or endorsed and payable at any other place out of the United 
States, is dishonoured, the drawer, or endorser shall, on due 
notice and demand thereof, pay the contents of such bill at the 
current rate of exchange at the time of demanding payment, 


band five per cent damages on the contents, of such bill, togeth 


5 
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er with interest on such contents, from the time when such bill 
shall have been refused acceptance, or payment, which shall be 
in tull of all damages, charges, and expenses. Other States 
seem to have been governed by the rate of damages established 
by the early usage of Massachusetts. And in Rhode Isiand, 
N. Carolina, Kentucky and Mississippi the rate of damages is 
ten per cent upon all toreign bills of exchange. In ‘Tennessee, 
the holder of any protested bill is entitled to the same damages. 


a 


THE DOCTRINE OF UNITY OF POSSESSION, 


It is singular that there should so seldom have been occasiow 
in this country to apply the rule as to unity of possession. It 
secms, however, to have been relied on by the counsel for the 
plaintiff, in the case of Lazard v. Robinson, which was. tried in 
the Circuit Court of the U. States, held in the District of R. 
Island, before Mr, Justice Story ; and which is reported in the 
$3 vol. of Mason’s Rep p. 172. ‘The case may be thus briefly 
stated: <A. owns an upper mill, and B.a lower mill on the same 
stream. ‘The lower null has a dam which obstructs the free 
vse ol the upper mill. B. lowers his dam two feet, and allows 
itto remam im that state 33 years, and during that periud the 
upper millis free of obstruction. B. then sells the lower mill to 
A., who alterwards sells the lower mill to C. ‘The Court held 
thaton the ground of unity of possession, the right of raising the 
dam ot tie lowe rmilltwo fect was gone, and that the upper mill 
had acquired a right io use the water, without back-flowing.— 
And the Court considered it to be generally true, that unity of 
possession of the estate to which an easement is attached, and of 
the estate, which the easement encuimbers, in effect, is an ex- 
tinguishme nt of the easement, ‘This doctrine was discussed 
at least as far back as II. iien. 7, as appears by the case of 
Surry v. Pigott, in Latch 153, and Popham 166. The case in 
Li. Hen. 7. was as follows: A. was the owner of a tenement, to 
which there was an ancicnt gutter running through an adjoin- 
ing tenement, and alterwards he bought the adjoining tene- 
ment; and then sold the first tenement to the plaintiff. It was 
held in this case, that the ancient gutter was not extin- 
guished by the unity of possession ; but that it would have been 
otherwise, if A. during the unity of possession had destroyed 
the gutter, or cut it off. If, therefore, as was observed by Mr. J. 
Story in the case alluded to, ‘‘the dam of the lower mill had 
never been lowered, the right to use a cam of that height, not- 
withstanding the unity of possession, would have passed to the 
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subsequent grantee of the lower mill, as a subsisting privilege, 
Or appurtenance: and he cited the case of Nicholas v. Cham- 
berlain (Cro. Jac. 121.) In this case, it was considered by all 
the Court, *‘ that if one erect a house and build a conduit there- 
to in another part of his land, and convey water by pipes to the 
house, and afterwards sell the house with the appurtenances, 
excepting the land, or sell the land to another, reserving to him- 
self the house, the conduits and pipes pass with the house, be- 
cause it is a necessary and quasi appendant thereto.” Here the 
unity of possession was not admitted to destroy the right to the 
easement, because it was annexed to the messuage, and in use at 
the time of the grant. But if the conduit and pipes had been 
actually severed before the grant, there could have been no pre- 
tence to say that the conduits and pipes passed as appurtenan- 
ees. The case of Morris ». Edgington, (3 Taunt 24,) was re- 
ferred to by Mr. J. Story, which, although different in its cir- 
cumstances, appeared to him in its reasoning to establish the 
foregoing conclusion. The right of a natural water course 
is not extinguished by unity of possesion, in any case. Thus, 
Whitlocke J. in the case before alluded to (Surry v. Pigott, as 
reported in Popham) took the distinction that where a thing 
hath its being by prescription, unity will extinguish it; but 
where the thing hath its being ex jure nature, it shall not be 
extinguished, A water course, he said, did not begin by con- 
sent of parties, nor by prescription, but ez jure nature. The 
civil code of Louisiana contains the following provisions as 40 
the extinction of incorporeal rights (servitudes) by unity of pos- 
session. 

Arr. 801.—Every servitude is extinguished, when the es- 
tate to which itis due, and tie estate owing it, are united in the 
same hands. 

But it is necessary that the whole of the two estates should 
belong to the same proprietor ; for if the owner of one estate 
only acquires the other in part or in common with another per- 
son, confusion does not take effect. 

Art. 802-—If the union of the two estates be made only un- 
der a condition, or if it cease by legal eviction ; if the title be 
thus destroyed either by the happening of the condition or by 
legal eviction, the servitudes revive, which in the mean time, 
will have been rather suspended than extinguis!ed. 

Thus the exercise of redemption, the hap; ening of the condi- 
tion on which the estate termini ates, the eviction from @ suc- 
cession by a nearer heir, the abandonment or relinquishment 
of an estate on account of mortgages, will revive all the servi- 
tudes, active and passive. 
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Art. 803-—Confusion takes place by the simple acceptance 
of an inheritance, if there be but one heir. 

If the heir who has thus accepted an inheritance, disposes of 
any estate belonging to the succession which is subject to any 
servitude tow ards his estate, without any stipulation for the 
preservation of his right of servitude, the estate thus alienated, 
which owed the servitude, remains free from it, in consequence 
of the confusion which had taken eflect while the estate re- 
mained in his hands. 

Arr. 804.—But if the heir, under a simple acceptance, sell 
to a person the whole of his rights in the succession he has re- 
ceived, the sale prevents the confusion, and the estate belong- 
ing to the succession will continue to have the rights of servi- 
tude previously due to it, or be charged with the servitudes im- 
posed on it, in the same manner as if it had not passed through 
the hands ofthe heir; because, in this case, the purchaser is 
not presumed to have purchased more or less than all the an- 
cestors possessed. 

Arr. 805.—Confusion does not take effect ifthe heir has 
only a temporary possession of the estate subject to the servitude, 
or enjoying it for the purpose of delivering it to another person 
to whom it has been bequeathed, or when his right in it termi- 
nates at a certain fixed time. 

Art. 806.—If the heir has accepted the succession under 
benefit of inventory, the confusion does not take effect ; and if 
the heir is obliged to abandon the succession at the instance of 
the creditors, the servitudes resume their former state. 

Art. 807.—The acquets, which the husband and wife make 
during the marriage, do not become confused with the private 
property of each ; and ifthese acquets are sold during the mar- 
riage, the servitudes, active and passive, which existed previous 
to their being acquired by the husband and wife, continue to 
exist, without any stipulation to that effect. 

Arr. 808.—Except in the cases herein mentioned, and sim- 
ilar cases, services extinguished by confusion do not revive, ex- 
cept by a new contract; with the exception of continuous and 
apparent servitudes, with respect to which the disposition made 
by the owner of both estates is equivalent to a title. 

Arr. 809.—The renunciation or abandonment of the land ex- 
tinguishes the servitudes charged on it, of whatever nature they 
may be, because the owner of the estate to which the servitude is 
due, is bound to accept the abandonment, which produces in 
his hand a confusion which puts an end to the servitude. 

Arr. 810.—It is not necessary to produce a discharge of 
the servitude, that the proprietor of the estate which owes it, 
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should abandon the whole estate ; it suffices, if he abandon the 
part on which the servitude is exercised. 


i 


VALIDITY OF WAGERS AND BETS ON THE EVENT OF AN 
ELECTION, 

The cases which have been adjudged in England in relation 
to bets or wagers do not it seems, in general, prohibit this species 
of contract; and if a wager is made on indifferent subjects 
or questions (however trivial) it has been considered valid, and 
that an action thereon may be maintained against the loser. 
This was established in Good v. Elliott (3 T. R. 693.) where 
the subject of the wager was whether one S. T. had, or had 
not, before a certain day bought a waggon belonging to D. C, ; 
which wager three judges, contrary to the opinion Buller J., 
held to be good. So it has been held in England, that a wager 
on the ages of plaintiff and defendant is legal (3 Campb. 168.) 
The Courts however both in England and in this country have 
frequently reprehended these contracts and expressed their 
regret that they have ever been sanctioned. And it has been 
expressly decided in England that a wager made upon the life 
of Bonaparte, was void. (Gilbert v. Sikes, 16 East 156.) And as 
late as the third ult. a wager on the escape of the same indi- i 
vidual from St. Helena was adjudged void by the Supreme Court 
of Pensylvania, though two of the Judges dissented. The wa- 
ger upon which the action was brought was evidenced by a writ- 
ing in the following terms, which was signed by the parties. “May 
14th, 1821. This day, Stephen Ives bet one hundred dollars, 
with John Phillips, that Napoleon Bonaparte will, at or before 
the expiration of two years from the above date, be removed or 
escape from the island of St. Helena. It is understood between | 
the parties, that if Bonaparte should die within the above period 
of two years, and on the island of St. Helena, that Mr. Ives 
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loses the bet.” 

Bonaparte did die on the island of St. Helena, within the 
two years, or was dead at the time. The following is the opin- 
ion of the Court: 

“Certainly a wager can generally be recovered in England, 
unless when betting on the particular subject is prohibited b 
act of Parliament. When we reflect that no good can result to 
the community from the practice of betting, that much loss and 
domestic distress is occasioned by it, no wonder that in that 
country Judges have regretted that it has been decided that a 
bet could be recovered. When our ancestors separated this 
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country from England, on the 28th Jan. 1777, it was enacted 
that the common law of such of the statutes of England as have 
heretofore been in force in this province, shall be in force and 
binding until altered, &c. Now | have always believed that the 
restrictive words “as have heretofore been” are applicable to 
common law as to statute law, much of both never was and is 
not now law here. And I would imitate those Judges who de- 
cided that gaming policies of insurance though good at com- 
mon law were void here, and not suitable to the principles or 
genius of our institutions In fact this is a gaming policy, but 
as I view this case, there is another principle on which the yudg- 
ment of the court is right, admitting that some wagers can be 
recovered. But in this Ido not give the opinitn of the court, 
who think the legislature only can prohibit a recovery in all ca- 
ses of wayers. No manor men have any right to occasion trou- 
ble or uneasiness to any other man or woman, and no court 
ought to assist them in so doing, or permit its jurisdiction to be 
abused, fur such purpose. It has been decided that certain wa- 
gers, whether a particular person was a an or a woman, were 
not recoverable in a court of justice, because the proof might be 
indecent and the investigation distressing to the person, al- 
though the testimony may not, in all cases, lead to inquiries or 
call tor proof which is indecent, and although the investigation 
may in some possible cases, not occasion distress to the per- 
son who is the subject of the bet. Yet the very same bet, and the 
evidence to be adduced, may be very distressing to anuth- 
er person, about whom the second bet may be made. A 
man of undoubted wealth, not in debt, and not surety for 
any person, may feel perfectly indifferent as to an investigation 
in a court of justice as to the precise amount of that wealth; but 
a man in other circumstances may be much distressed and se- 
riously injured. I may be perfectly indifferent as to a bet on 
my age, but there are no doubt many persons about whose age 
it would be impertinent to bet and who would be much hurt by 
the investigation. Ordinarily, a man in prison for anv cause is 
enough distressed. Shall it be permitted, that the question, 
when he will be liberated, shall be a subject of wagers among 
idle, or thoughtless, or malicious persons? And shall the courts 
of justice of the country add to that distress, by listening to, 
and collecting others to listen to, all that malice or avarice may 
be able to collect on the subject? I would consider it as a case 
calling for a general rule, and say, that as every bet about the 
age, or heigiit, or weight, or wealth, or circumstances and situa- 
tion of any person are either malicious or indecent, or imperti- 
nent or indelicate, a]! such bets are illegal, and that no court 
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ought, in any case, to sustain a suit on such a wager; and this 
whether the subject of the bet was man, or woman, or child, 
married or single, native or foreign, in this country or abroad — 
I can perceive ng principle of law or justice, which will require 
or permit the time of the country and its courts to be wasted, to 
gratify the malice or curiosity, or the caprice of the unthinking 
and impertinent. There are many things which politeness 
would not mention, and charity would conceal, and would not 
assist folly or malignity in making them public. 1 would not 
as a man, and I will notasa Judge. I hold no bet ofany kind, 
about any human being recoverable in a court of justice. And 
as the majority of the court is of this opinion, it is unnecessary 
to notice the other points discussed.” 

It would certainly be gratifying if the Courts of this couatry 
could consistently establish the doctrine with regard to wagers 
which prevails in Scotland, whch is, that all wagers are in- 
valid, on the sound principle, that courts of law were instituted 
solely for the protection of real rights, and for the enforcement 
of serious coutracts. One rule, however, is well settled, both 
here and in England, and that is, if a wager is contrary to pub- 
lic morals' or policy, it is void. Whether this rule extends 
to a wager made on the event of an election, has, it appears in 
several cases been a question for the Court to determine.— 
In the case of Allen v Hearn, (1 'T. R. 56.) which was an ace 
tion of assumpsit before Lord Mansfield, to recover one hundred 
pounds on a wager made between the plaintiff and defendant, 
who were both voters, on the event of an election of a member 
to serve in Parliament ; his Lordship was of opinion, that. che 
right of the plaintiff to recover, depended upon the question as 
to the nature and species of the contract; and that if the con- 
tract was in the eye of the law corrupt, it could not be suppor- 
ted. One of the principal foundations of the constitution, he 
reasoned, depended on the proper exercise of the elective fran- 
chise, that the election of members of Parliament should be free, 
and particularly that every voter should be free from pecuniary 
influence in giving his vote. The wager, he thought, laid both 
parties under a pecuniary influence, and made each of them in 
the nature of a candidate. And. he inquired, what was so easy, 
as in acase where a bribe is intended,as to lay a wager, and 
remarked upon the difficulty of proving that a wager made a par- 
ty give a contrary vote to what he would have done otherwise.— 
As the wager, he continued to reason, had an influence on the 
mind of the party, it was a colour for bribery, and hence was void. 


‘Is an action very recently brought on a wrestling bet before the King’s 
Bench, Lord Tenderden said, it was an action he could not try. 
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Ib the above case, it will be observed, the parties who made 
the wager, were both voters, and it seems to have been on that 
ground that the contract was adjudged void. But it is certainly 
very desirable under a government like ours, where elections 
are so frequent, to prevent as far as possible every species of un- 
due influence and to discountenance all electioneering for pri- 
vate ends. ‘All wagers, therefore, made upon the event of ap 
election, without any exception, should, when considered in re- 
ference to their results, in a politica! and moral point of view, 
unquestionably be denounced. In a case which recently came 
before the Supreme Judicial Court of Rhode-Island the action 
was to recover the amount of a wager made between plain- 
tiff and defendant—that the Hon. Asher Robbins, would be 
elected a Senator to Congress at the next ensuing Senatorial 
election, at which the choice was to be made by the Legislature. 
Both plaintiff and defendant were inhabitants and citizens of 
the State, but neither of them members of the Legislature. Mr. 
C. J. Eddy gave his opinion as follows: ' 

“Tt is admitted that by the Common Law, some wagers are le- 
gal, and may be enforced in a Court of Justice. This admis- 
sion is nade with regret in many of the modern decisions; and 
were the question res integra, there is little dowbt that all wagers 
would now be declared illegal. Among wagers deemed ille- 
gal, are. those against sound policy, or of immoral tendency, 
which may affect the feelings, interest or character of a third 
party, or tend to disturb the peace of society. 

* In the case of Gilbert and Sykes (16 East 156,) an action on 
a wager on the life of Bonaparte,) Lord Edinborough says :— 
“ Wherever the tolerating any species of contract, has a tenden- 
cy to produce a public mischief or inconvenience, sacha con- 
tract has been held void.” And after, in nearly the same 
words, “Ifa contract have a tendency to a mischievous and 
pernicious consequence, it is void.’”’ And again, ** Where the 
subject matter of the wager has a tendency injurious ‘o the in- 
terests of mankind, I have no doubt in saying that it: ought 
not to be sustained.” In the same case Le Blanc J. says, * It 
nas often been lamented, that actions upon idle wagers should 
ever Have been maintained in Courts of Justice. The practice 
seems to have prevailed before that full consideration of the sub- 
ject which has been had in modern times.” And it is now 
clearly settled, that the.subject matter of a wager must at least 
be perfectly innocent in itself, and must not tend to immorality 
or impolicy.” In the same-case, Bailey J. speaking of the wager 
then under consideration, says, “It gives toove person a pecunia- 
ry interest in the violent death of another, by whatever means pro- 
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cured.”” “ Shall it be allowed to a subject to say, (says Lord 
Ellenborough in the same case) that the moral duties which 
b.nd man to man are in no hazard of bei ‘ing ne; glected when put 
in competition with individual interest 1 . 

‘lt we apply these prit ciples to the que stion before us, there 
can be little doubt what the decision ought to be. The wa- 
ger was on the election of a certain person, by the General As- 
sembly, to the oflice of Senator in Congress, Did it not give to 
the pli sintilf a pecuniary interest in the election of that person ; 
and to the dete nde int an equal pecuniary interest in preventing 
that election? “ And shall it be allowed to” either party, or 
any one else ‘ to say,” that in this case ** the moral duties 
which bind man te man,” or to communities of men, “f were in 
no hazard of being neglected, when’’ thus “ put in competition 
with individual interest ?”’ 

“Tfa coutract have a tendency to a mischievous consequence, 
it is void. Whatis the tendency of a wager, on an approaching 
election? Is it to produce peace, harmony, fair dealing? Or 
is it not rather to produce clamour, misrepresentation, abuse, 
discord; the exertion of improper influence ; of intrigue, bargain 
and corruption; of the use of means, by each party, fitted to the 
end, thatis, the winning of the bet? And is not this tendency 
greater, in proportion to the amount of the wager, and the influ- 
ence of the partiesto the wager? To say that because the par- 
ties to a wager are not members of the Legislature by whose 
vote the wager will be decided, therefore the wager can have no 
influence on the members of the Legislature, is to say, that the 
power and influence of individuals out of the Legislature, can 
in no case affect the vote of that Legislature, however great the 
power and influence of those individuals may be. Which is to 
say what is in itself absurd, what daily experience teaches to be 
false, and what a moment’s reflection must convince every one is 
not and cannot be true. If the tendency of the wager, in the 
case before us, be thus; then is that tende ncy immoral; for no 
one, itis believed, will so far hazard his own reputation for cor- 
rect moral feeling, as to undertake to reconcile misrepresenta- 
tion, slander, intrigue, or corruption, with the principles of mo- 
rality. We might then safely say, it is contrary to sound policy, 
because immoral. But it is contrary to sound policy in a more 
important point ofview. More important, because the immoral 
tendency, and pernicious bearing on our free institutions, is 
more extensive and injurious. ‘The strong hold of freedom in 
our country, is in the freedom of our elections. Destroy this 
and our freedom is at anend. Whatever tends to this de- 
struction in the remotest degree, ought to be resisted here, with 
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a determination that admits of no compromise. Wagers on elec- 
tions, whether by the people or the General Assembly, have 
this tendency directly. Anda this tendency, in a given case, is 
in proportior to the interest at stake, and the influence of the 
parties to the wager. ‘To say that a wager can have no in- 
fluence in such a case, is to say, either that man has ceased to 
regard his own interest,or that interest has ceased to influence 
man’sconduct. ‘This interest and influence may result in the 
grossest corruption. It is enough for the decision of this case to 
shew, that a wager on an election has this tendency. Can it be 
necessary to ask, whether in a free country, a contract which 
has a tendency to destroy freedom of elections, and produce 
corruption, is consistent with sound policy? In Vescher v. 
Yates, (11 Johns, 31,) which was an action against a stake- 
holder, of a bet on an election, Kent C. J. in delivering the 
opinion of the Court says :—‘‘ We choose rather to place the 
decision of this case upon those great and solid principles of pol- 
icy which forbid this species of gambling, as tending to debase 
the character, and impair the value of the right of suffrage.” 

There is one other point of view in which this case may be 
considered, and in which this wager will appear equally inde- 
fensible. If the feelings, interest, or character of a third party 
may be affected by a wager ; or if it tend to disturb the peace 
of society, it cannot be sustained. (Da Costa v. Jones.) If the 
election in question had taken place by a majority of one vote, 
and that one vote had been procured by bribery, would the wager 
have been fairly won? And if not won, ought not the defendant 
to be permitted to%shew it, and avoid the payment? But would 
a Court of law inquire into a transaction, so full of interest 
and feeling to third parties, in order to decide an “ idle wager?” 
No, nor would it comport with sound policy to suffer such a ques- 
tion to be discussed in a Court of law, on a mere wager, inde- 
pendent of the feelings or interest of third parties. In the case of 
Da Costa v. Jones,( Cowp.720) Lord Mansfield stating asa case, a 
wager that an unmarried woman has had a bastard, says, ‘*would 
you try that? Would it be endured? Most unquestionably it would 
not. Because it is not only an injury to a third person, but it dis- 
turbs the peace of society ; and the party to be affected by it 
would have a right to say, how dare you bring my name in ques- 
tion?” With how much more propriety might the parties charg- 
ed with corruption in the case above supposed, put the same 
question! And how much greater would be the tendency in that 
case, to disturb the peace of society ? 

In the case of Bunn v. Riker,(4 Johns. 428) which was a wager 
on the election of the governor of the state, Van Ness J. says, ‘It 
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may involve an inquiry into the validity of the election of the pre- 
sent chief magistrate. In answer to the objection that the certifi- 
cate of the canvassers would be conclusive, he says, ‘* It is 
enough that this wager may give birth to such a question, to 
pronounce it to be repugnant to the dictates of good policy.” 
‘* It is a discussion calculated to endanger the peace and tran- 
quillity of a community.” These principles are fully recog- 
nised in the case of Lansing v. Lansing, (8 Johns. 454,) which 
was a similar bet, made after the polls were closed. Say the 
Court—** This case falls within the principle laid down in Buna 
v. Riker, that a bet, involving an enquiry into the validity of the 
election of Governor, was void, on principles of policy.” 

‘‘With these principles as well as those quoted from the other 
authorities, whether binding on this Court as authorities or not, 
we fully concur, and have no hesitation in saying, that all bets 
on elections, whether by the people or the General Assembly, 
and all bets on judicial decisions, are of immoral tendency, 
against sound policy, and ought not to be sustained, especially 
in this State, where all our officers, judicial as well as others, 
are of annua! appointment.” 


I 


ACCEPTANCE OF BILLS OF EXCHANGE TO PAY ATA 
PARTICULAR PLACE, 


It is not necessary, in order to found aclaim against the ac- 
ceptor ofa bill to present his bill for payment at a particular 
place, when it is only specified in a memorandum annexed to 
the bill ; for such memorandum is considered merely as an in- 
timation where the payment may be had, and is not held to 
limit the debtor’s general obligation to pay, by the condition of 
presentment at the place specified. This doctrine has been 
taken for granted in England in every case where it has been 
the subject of discussion—(Sanderson v. Judge 2 H. Bl. 509— 
Callaghan v. Aylett 2 Campb. 550. Sanderson v. Bowes 14 East 
501--Price v Mitchell 4 C ampb.200--Exon v. Russell,4 M. & S. 
405—Hardy v. Woodroffe 2 Stark. 319.) But the courts were not 
unanimous in their opinions as to the effect of an acceptance of 
a bill ‘“‘payable at a certain place,” when no place was sveci- 
fied in the body of the bill; this subject having divided the 
courts of K. Bench and Com. Pleas for a great number of years, 
till it was settled by a solemn judgement in the House of 
Lords, _ afterwards regulated by express statute. The 
House Lords decided that in the case of a bill accepted 
iaaptiie é a certain place,”’? without any other words, the hol- 
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der must present the bill for payment at the place specified, be- 
fore he can have an action even against the acceptor, and that 
such presentment being a condition of the acceptance must be 
both specially averred and proved (Rowe v. Young 2 Bred. and 
Bing. 165 and Vid. Carly v. Vance 17 Mass. R. 389.) Soon 
after the decision in Rowe y. Young the law was placed ona 
different footing by the 1 and 2 Geo, IV. c. 78. which alter 
narrating the’ point decided in the preceding case, and stating 
that in consequence of a general understanding among merch- 
ants, that such an acceptance is a general acceptance, incon- 
venience may be sustained, if it should, on the contrary be re- 
garded agreeably to this decision, as a qualified acceptance, 
therefore enacts, “If any person shall accept a Bill of exchange, 
payable at the house of a banker or other place, without further 
expression in his acceptance, such acceptance shall be deemed 
and taken to be, to all intents and purposes, a general accept- 
ance of such bill ; but if the acceptor shall in his acceptance 
express that he accepts the bill payable at a banker’s house or 
other place only, and not otherwise or elsewhere, such accept- 
ance shall be a qualified acceptance of such bill, and the 
acceptor shall not be liable to pay the said bill, except in de- 
fault of payment when such payment shall have been first duly 
demanded at such banker’s house or other place.” Where a bill 
was drawn payable at a particular place, and accepted payable 
there, it was held to be a general acceptance within the mean- 
ing of this statute, and that it was not necessary to prove pre- 
sentment at that place. (Fayle v. Bird 6 B. and C, 531.) Pre- 
sentment for payment at the place specified in the acceptanee 
is sufficient, as against the drawer or endorsers,without going to 
the acceptor personally. For the latter by specifying this place 
in his acceptance, points it out as the place where he 1s to be cal- 
led on for payment and where he engages to have funds for the 
purpose ; and therefore his failure to pay when it is pre- 
sented there, is as much a breach of his engagement, such as to 
authorise recourse against the other parties, as if he failed 
when it was presented to himself personally. (Thomson on 
Bills 453 2 H.B1.509, 7 East 385.) And accordingly it has been 
found, that when a bill is made payable at one or other of two 
places, presentment at one of them is sufficient to preserve re- 
course, though payment should be refused there, merely on ac- 
count of the failure of the house, but would have been aiade at the 
other place, because the house there did not fail till a day or two 
afterwards. (Beeching v. Gower, Holts C. N. P.313.) Nor does 
it make any difference though the actual place of presentment is 
more distant than the other. It is therefore implied and has 
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been held in the cases referred to and in Stedman v. Gouch, 1 
Esp. 4. that the above doctrine is applicable, although the bill 
should be thus required to be presented for payment to a per- 
son in no way liable for it ; for instance to a banker at whose 
house the acceptor declares it payable, but who answers ‘‘ no 
effects.” And it has been further recognised as the custom of 
London, that when a bill is deciared payable there at a bank 
the presentment of it to the banker’s clerk at the clearing house 


is sufficient without presenting it at the bank. (2 Campb. 596. 
2 Taunt. 388.) 


ee 


THE LATE PARLIAMENTARY ENACTMENT 
IN RELATION TO ACKNOWLEDGMENT OF DEBTS BARRED BY THE 
STATUTE OF LIMI7ATIONS, 


In the celebrated speech delivered by Mr. Brougham in the 
British House of Commons, on the 7th February 1228, on the 
Reform of the Law, he referred, among other defects and an- 
omalies of the law which required correction, to the rule by 
which a debtor renewed his obligation to pay, after the time 
limited by the statute of limitations had elapsed, for the com- 
mencement of an action by the creditor. A debt, he thought, 


ought not to be revived by a slight, nor even by any verbal 
acknowledgment. To use his own language, he “would prop 
up the statute of limitations by the statute of frauds, and say 
that nothing should take the case out of the former but a new 
promise, in writing, and thus put an end to the absurd and 
contradictory decisions.’”? ‘The wishes of the learned member 
in this respect it seems were soon gratified, for shortly after 
the above sugyestion was made, an act was passed of which the 
following is an abstract. It deserves the attention of legislative 
bodies, in this country. 

An act “for rendering a written memorandum necessary to 
the validity of certain Promises and Engagements,” (9th May 
1828) to take effect the Ist January 1829, 

S. 1. After reciting the statutes of Limitations 21 Jac. and 
10 Car (Irish act;) and also that various questions had arisen 
in actions founded on simple contract, as to the proof and effect 
of acknowledgments.and promises offered in evidence for the 
purpose of taking cases out of the operation of the statutes, and 
that it was expedient to prevent such questions ; enacts, that in 
actions of debt or upon the case grounded on any simple con- 
tract, no acknowledgment or promise shall be deemed sufficient 
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evidence of a new or continuing contract, whereby to take any 
case out of the operation of the said enactments, unless such ac- 
knowledgment or promise shall be made or contained by or in 
some writing to be signed by the party chargeable thereby. 
Joint contractors, or executors or administrators of any con- 
tractor, shall not be chargeable in respect of any written ac- 
knowledgment of his co-contractor, &c. But this enactment is 
not to alter, take away, or lessen the effect of any payment of 
principal or interest, made by any person whatsoever. In ac- 
tions against two or more such joint contractors, or executors, 
or administrators, if it shall appear at the trial or otherwise, that 
the plaintiff, though barred as to one or more of such joint con- 
tractors, or executors, or administrators, shall nevertheless be 
entitled to recover against any other, or others of the defend- 
ants, by virtue of a new acknowledgment or promise, judgment 
may be given and costs allowed for the plaintiff as te such de- 
fendant or defendants against whom he shall recover, and for 
the other defendant or defendants against the plaintiff. 

S. 3. Indorsments of Payment.—No indorsment or memoran- 
dum of any payment written or made upon any promissory note, 
bill of exchange, or other writing, by or on behalf of the party to 
whom such payment shall be made, shall be deemed sufficient 
proof of such payment, so as to take the case out of the opera- 
tion of the said statutes. 


eS oe 


THE LATE AMERICAN EDITION OF POWELL 
ON MORTGAGES. 


A Treatise on the Law of Mortgages, by the late J. J. Powell, 
Esq., from the sixth London edition, much enlarged and im- 
proved, with copious notes, by Thomas Coventry, Esq. of Lin- 
coln’s Inn, Barrister at Law, and Notes and References to all 
the American cases, by Benjamin Rand, Esq. has recently 
been issued from the press, in 3 vols. 8 vo. 

‘*‘ Few parts of the law,”’ says Mr. Butler, “lead to the discus- 
sion of more extensive and useful learning than the law of mort- 
gages; and the reader will find every thing relating to that com- 
prehensive subject, collected with great industry and ingenuity 
in the law of Mortgages by Mr. Powell.” (Butler’s Co. Litt.205 a 
237.) This work of Mr. Powell has long been known and held in 
high estimation also, by the profession in this country ; and it 
must hence be gratifying to tiem to learn, that the work has re- 
cently been republished by an eminent English Barrister, with 
notes and references, as an enlargement and continuation of the 
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original work, down to the year 1827. And that to these have 
been super-added the American decisions by a lawyer of the 
professional skill and laborious research of Mr. Rand—who, it is 
fully admitted, by the ablest judges, has performed the important 
task with great diligence and ability. ‘The publishers of the 
work, say very truly, that ‘“‘the high reputation of the work, and 
the increasing importance ofthe subject, will render it an indis- 
pensible part of every lawyer’s library.” The .best English 
edition of this work, though it has merited and received decided 
approbation from the most competent judges, would, with- 
out the additions which Mr. Rand has made, be comparatively 
of little value inthis country. For, as is said by Mr. C. J. Parker, 
in his letter to the publishers :—‘“ Our numerous independent 
state tribunals both of Law and Equity, necessarily occasion dif- 
ferent systems of jurisprudence, or rather a different course of 
decisions on this as well as on other subjects. In some States 
there is no Court of Chancery ; in others, there is a partial exer- 
cise of this jurisdiction only ; in all, there are numerous usages, 
ancient decisions, of which there is only traditionary evidence, 
Colonial or Provincial regulations, which form a sort of common 
law, and materially affects the present administration and inter- 
pretation of Law—Of course, the field of American law, as it is 
called, is large and difficult to traverse.”’ 


—_—p>—. 


OLIVER’S AMERICAN PRECEDENTS, 


The book entitled ‘“‘ American Precedents of Declarations,’® 
is a book which may as frequently have been seen in the oftice 
of a New-England Lawyer as the Statute Book. This work, it 
seems, forms the foundation of the work lately offered by Mr. 
Oliver, who has endeavoured to supply such forms as were wan- 
ting in the original collection. ‘The additions which have been 
made by Mr. Oliver—are, 1. A number of valuable forins select- 
ed partly from manuscripts prepared by Mr. J. Story, partly from 
approved draughts of distinguished pleaders, found on the re- 
cords, and partly from the best English authorities. 2. Of notes 
marked (MSS.) which are taken from the same manuscripts. 
3. Of a new general introduction to the whole work. 4.Of a 
concise-introduction to each form of action—which contains ve- 
ry valuable information of the principles and authorities of law 
in relation to it; and 5. Of annotations occasionally introduced. 
There is a Supplement to the work which contains a few forms, 
which, it was at first apprehended, Mr. Oliver says, might not 
from their length, come within the limits of the work. Appen- 
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dix No. 1, contains atract of the late Judge Trowbridge, on 
Real Actions as formerly practised in Massachusetts. In Ap- 
pendix No. 2, is considered the subject as to when Trespass 
is the proper form of action and not case, and vice versa; and 
the authorities in relation to this very nice and interesting sub- 
ject appear to have been here very faithfally collected, and also 
very methodically and judiciously arranged. ‘The origin of the 
work known by the title of ‘ American Precedents,” which has 
been found of great practical utility, and which is now certainly 
made much more useful by the shoure of Mr. Oliver, it appears 
from Mr. Oliver’s Preface, was compiled by Mr. Benoni Pelham, 
who is now Raadtend. [It was prepared by Mr. P. whena stu- 
dent at law, and near the termination of his stuaies, with the 
assistance of a gentleman now of high official standing. By 
the latter, a large part of the forms were collected and prepared, 
and the whole work carefully examined and revised. The 
Precedents collected in the work, were nearly all transcribed 
from manuscript forms which in the language of the Pre- 
face ‘‘ were preserved with veneration, and collected with fideli- 
ty by the first ornaments of the bench and forum in our own and 
adjoining States.” 


—_———— 


JUDICIARY INTELLIGENCE, 


Supreme Court of the United States.—The Supreme Court 
of the United States was to have commenced business on the 
12th ult., but in consequence of the absence of several of the 
judges a ‘quorum was not formed all thel9th. Mr. J. Johnson 
was detained by the upsetting of the Stage Coach in which he 
was travelling, and by which he was considerably injured, and 
Mr. J. Thompson was detained by indisposition. 

The judges present at the beginning of the term were Wash- 
ington and Story, the next who arrived was Marshall, and the 
next Duval. The National Intelligencer says, it is feared that 
the loss of a week’s time of the Court will have the effect to 
postpone, for a year or two the hearing of some of the causes 
now on the docket. Had the Court proceeded directly to bus- 
iness, it would have despatched, during thisterm,so much of the 
business before it, as to be enabled to look forward with confi- 
dence to a complete clearance of the docket at the next term. 


Monday, January 19th.—Pursuant to adjournment, the Court met this morn- 
ing, at the Capitol—Present a quorum of the Court. 


No. 24. The Columbian Insurance Company of Alexandria v. Joseph W. 
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Lawrence. The argument of this cause was opened by Mr. C. C. Lee, in be- 
half of the Plaintiff in Error—further argued by Mr. Swana, for the Defendant in 
Error. 

Tuesday, January 20th 1829.—The Court met pursuant to adjournment—~ 
present, as on yesterday, four Justices. , 

No. 24—The Columbian Insurance Company of Alexandria, vs. Joseph W. 
Lawrence.—The argument of this cause was continued by Mr. Wirt for the De- 
fendant in error and by Mr. Joues for the Plaintiff in error. Adjourned, until te- 
morrow, 11 A. M. 

Wednesday Jan. 2ist.—No 24.—The Columbian Ins. Co. of Alexandria 
Plif. in Error v. Joseph W. Lawrence. The argument of this Cause was resum- 
ed and concluded by Mr. Jones. for the Pitf. in Error. 

No. 11.—A.S. Pennock, et al. Plif in Error v. Adam Dialogue. This cause 
was argued by Mr. Webster forthe Pltf. in Error, and by Mr. Sergeant for the 
Defendant in Error. 

Thursday Jan. 22d, 1829.—Pursuant to adjournment, the Court met this 
morning at the Capitol.— Present as on yesterday. 

No. 18. Abraham Venable et al. vs. The Bunk ef the United States.—This 
cause was argued by Mr Wickvirre for the Appellants and by Mr. SERGEANT 
for the Appellee. 

No. 23. M. 7’. Williams, Plaintiff in Error. vs. The Bank of the United 
States.—This cause was argued by Mr. Wrieur in behalf of the Plaintiff in 
Error, and by Mr. Senckeant for the Defendant in Error.—Adjourned till to- 
morrow, 11 A. M. 


Friday, Jan. 23d 1829-—Pursuant to adjournment, the Court met this morning, 
at the Capitol. Present, as on yesterday. 

No. 71. John Reynolds,Ten't(U. 8S.) Plaintiff in Error, vs. Duncan Me- 
Arthur.—The argument of this cause was opened by Mr. Scort, in behalf of the 
Plaintiff in Error. 

Order of Court—The Judges of this Court have received, with sentiments 
of profound sorrow, the melancholy information that their late estimable associate 
and friend, Mr. Justice TRIMBLE, has departed this life. As a testimonial of 
their sincere regret for this loss, and of their high sense of his worth, they will wear 
crape for the residue of the term: Whereupon, it is ordered, that this resolu- 
tion be entered on the minutes of the proceedings of this Court, and communica- 
ted to the family of the deceased. . 

Mr. Winrv, the Attorney General, having moved the Court, in pursuance of 
the third resolve covtained in the subjoined proceedings of the Bar and Officers, 
to have said proceedings entered on the records of this Court, it is considered and 
ordered by this Court, that the said proceedings of the Bar and Officers be enter- 
ed upon the minutes; which proceedings are entered accordingly, as follows, viz : 

“Ata meeting of the Members of the Bar and the Officers of the Supreme 
Court of the United States, held at the Court Room, in the City of Washington, 
on Monday, January 19th, 1829, Witt1am Wirt, Attorney General of the Uni- 
ted States, was appointed Chairman, and the following resolutions, moved by Mr. 
PETERS, were unanimously adopted : 

“The Honorable Rosert TRimBL®, one of the Associate Justices of this 
Court, having departed this life, during the late vacation, the Members of this 
Bar, and the Officers of the Court deeply regretting his loss, and entertaining the 
highest respect for his memory, have 

“* Resolved, That as a token of their sentiments, they will wear the usual badge 
of mourning, during the residue of the term. 

“ Resolved, That the Chairman communicate to the bereaved family of the de- 
ceased, the esteem and consideration in which the virtues and talents of Mr. Jus- 
tice TRimBLE were held by the Bar and Officers of this Court ; and assure them. 
of their sincere sympathy in the loss which they, the Court, and the country, have 
sustained in his death. 

7 
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“ Resolved, That the Attorney General, in behalf of the Bar and Officers of 
this Court, do respectfully move the Court that the foregoing resolutions may be 
entered on the minutes of the proceedings of the Court. 

Court adjourned till to-morrow, 11 o’ciock. 


Saturday, Jan. 24th, 1829.—Pursuant to adjournment, the Court met this 
mecrning at the Capitol. 

No. 114. Samuel Meredith’s Lessee, Plaintiffin Error, vs. William Brad- 
ford and E. Daniel.—R. Wickwirre, Esq. of Counsel for the Defendants in 
Error, moved the Court fora rule on the Plaintiff in Error, commanding him to 
appear before this Court on the 28th February, 1829, of the present Term of this 
Court, to shew cause why this writ of error, to the Circuit Court of the United 
States for the Kentucky District, should not be dismissed for want of jurisdiction. 
Rule granted. 

No. 71. John Reynolds, Ten’t. (U. 8S.) Plaintiff in Error, vs. Duncan Me- 
Arthur.—The argument of this cause was resumed by Mr. Scorr, for the Plain- 
tiff in Error, and continued by Mr. Vinvron, for the Defendant in Error. 

Court adjourned to Monday morning, eleven o'clock. 


Monday, January 26th.—Pursuant to adjournment, the Court met this morn- 
ing, at the Capitol. Present, as on Saturday, four Justices. 

No.11. Abraham S. Pennock, et al. Plaintij/s in Error, vs. Adam Dialogue. 
On the writ of Error to the Circuit Court of the United States for the District of 
Pennsylvania. Adjudged and ordered that the judgment of said Court, in this 
cause, be affirmed with costs. Judge Story delivered the opinion of the Court, in 
which the point was decided that if an inventor sells his invention or suffers it to 
go into use before he applies for a patent, he is precluded from taking out a 
patent. 

No. 71. John Reynolds, Ten’t. (U. S.) plaintiffin Error, vs. Duncan Mce- 
Arthur.—The argument of this cause was continued by Mr. Vinton and Mr, 
Mason for the Defendant in Error. 

Adjourned till to-morrow, 11, A. M. 


Tuesday, January % i:th.—Pursuant to adjournment, the Court met this morn- 
ing at the Capitol. 

Present as on yesterday. 

Proclamation being made, the Court was opened. 

No. 71. John Reynolds, Ten’t. (U. 8.) plaintiffin Error, vs, Duncan Me- 
Arthur.—The argument of this cause was continued and concluded by Mr. 
Scorrt, for the Plaintiff in Error. 

No. 26. Wm. C. Gardner vs. John A. Collins.—The argument of this cause 
was commenced by Mr. Wuirp te for the Plaintiff. 

Adjourned till to-morrow, 11, A. M. 


Wednesday, Jan. 28th.—Pursuant to adjournment, the Court met this morn- 
ing at the Capitol. 

Present as on yesterday. 

Proclamation being made, the Court was opened. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 24.— 
The Columbian Ins. Co. of Alexandria, Plaintiff in Error, vs. Joseph W. Law- 
rence—On writ of error to the Circuit Ccurt of the United States for the 
County of Alexandria, D.C. Judgment of said Circuit Court reversed, and the 
cause remanded to the said Court, with directions to award a venire facias de 
novo. It being the opinion of this Court that the said Court erred in instructing 
the Jury that the interest of the assured in the property insured was such as was 
described in the original offer for insurance, and in the policy; and also in the 
opinion of said Court to the Jury that the evidence was sufficient to be left to 
them, from which they might infer that the defendants waived the objections to 
the certificate and other preliminary proof required by the ninth rule of the 


policy. 
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No. 26. Wm. C. Gardner, plaintiff, vs. John A. Collins, et al.—The argu- 
ment of this cause was resumed by Mr. Whipple for the plaintiff, and continued 
by Mr. Robbins for the defendant. 

No. 30. Bank of the United States, plaintiff in Error, vs. Thomas Corco- 
ran.—The argument of thiscase was opened by Mr. Lear for the plaintiff in er- 
ror, continued by Mr. Jones for the defendant in error, and concluded by Mr. 
Sargeant for the plaintiff in error. 


Thursday, Jan. 29th.—Pursuant to adjournment, the Court met this morning 
at the Capitol. 

Present as on yesterday. 

Proclamation being made, the Court was opened. 

Mr. Justice Washington delivered the opinion of the Court in 

No. 23. Micajah 7’. Williams, plaintiff in Error, vs. Bank United States.— 
On writ of error to the Circuit Court of the United States for the Ohie District. 
Judgment of siid Circuit Court affirmed, with costs. 

No. 26. Wm. C. Gardner, plaintiff, vs. John A. Collins, et al.—The argu- 
ment of this cause was resumed by Mr. Rossins for the defendants, and conclu- 
ded by Mr. Wuippte, for the plaintiff. 

No. 35. Robert Boyce, plaintiff, in Error, vs. Paul Anderson, et al.—The 
cause was argued by Mr. Bares for the Defendants in Error. 

No 31. John P. Van Ness, plaintiff in Error, vs. Peres Packard — Theargu- 
ment in this cause was opened by Mr. Coxe for the plaintiff in error, and com> 
tinued by Mr. Barre vu for the defendant in error. 

Adjourned till to-morrow, 11, A. M. 


Friday, January 30th.—Pursuant to adjournment, the Court met this morning 
at the Capitol. 

Present, as on yesterday, and Mr. Justice THompson. 

No. 31. John P. Van Ness plaintiff in Error, vs. Peres Packard.—The ar- 
gument of this cause was continued by Mr. Jones for the defendant in error, 
and concluded by Mr. Coxe for the plaintiff in error. 

No. 32. J. Harper, plaintiffin Error vs. Anthony Butler.—Writ of Error to 
the Circuit Court of the United States for the District of Mississippi.— Dismiss- 
ed, the plaintiff in error failing to appear and prosecute his writ. 

No. 33. James Clark and others, appellants, vs. The Brigantine Dodge, Hea- 
ty.-Appeal from the Circuit Court of the United States for the Pennsylvania 
District. Dismissed, the appellants failing to appear and presecute their appeal. 

No. 36. Thomas I. Townsley, plaintiff in Error, vs. Joseph K. Sumrall. 
The argument of this cause was opened by Mr. Coxe for the plaintiff in Error, 
continued by Mr. Nicnovas for the defendant in Error, and concluded by Mr. 
Coxe for the plaintifin Error. 

No. 39. Le Roy, Bayard § Co. plaintiffs in Error, vs. George Johnson,— 
The argument of this cause was opened by Mr. Key for the plaintiffs in Error. 

Adjourned till to-morrow, 11, A. M. 


The Senate of the United States have not yet confirmed the 
nomination of Mr. Crirrenpon, as Judge of the Supreme 
Court. 


Mr. C. J. Marshall has given notice that in consequence of 
the absence of several of the Judges, no case, involving any con- 
stitutional question, would be tried during the present term. 


Senate of the United States—Jan. 20,—Mr. Wesster, from the Committee 
on Judiciary, reported “‘ An act in addition to an act, entitled ‘ An act to amend 
the Judicial System of the United States.’ ” 

The mover briefly explained this bill. The Court was now held by four Judges 





54 LAW INTELLIGENCER. 


only. A rapid passage of the bill was necessary. If one of the Judges now here 
should be taken sick to-morrow, the term would be lost. If no objection, the 
subject was so important, he would ask for a second present reading. It was ac- 
cordingly read again, and ordered to be engrossed for a third reading, and soon af 
ter passed and sent to the House. 

A message came fromthe House stating that the House had passed the bill in 
relation tothe Supreme Court. ‘The signature of the President was probably re- 
ceived the same day. 

It will be seen from the above that the Supreme Court 
of the United States is enabled to adjourn from day to day, till 
a quorum appear. Had it not been for the arrival of Mr. J. 
Duvall before ten days had elapsed, after the commencement of 
the term, the whole of the present term of the Court would have 
been lost ; and after his appearance if one of the four judges 
present had been taken sick, the Court could hot have avoided 
adjourning over to the next term, or more properly, the session 
must have ended. 


Mr. Barbour’s Bill.—The bill introduced into the House of 
Representatives by Mr. Barbour requiring the concurrence of 
five ofthe Judges of the U. S. Supreme Court in all cases where 
the validity of a State Law is in question, and also the report 
which accompanied this bill will be given in the next Number of 
the Law Intelligencer. 


— 
STATE COURTS, 


New-York Judiciary.—Wm. 1. Marcy who was lately nomina- 
ted fora Judge of the Supreme Court, in place of Judge Words- 
worth, resigned, hassince been appointed to that office. Dan- 
iel Mosely, of Onondagua, has been appointed Circuit Judge of 
the Seventh Circuit in the place of Lieut. Governor Throop, 
resigned. George C. Bonson has been appointed Attorney 
General in place of Samuel A. Talcott, resigned. The Su- 
preme Court will open at Albany, on Monday, the 3d instant. 
Court of Chancery before Chancellor Walworth, at his cham- 
bers in Albany, first and third Tuesday of every month. 


Georgia Judiciary.—Thomas W. Cobb, late Senator of the 
United States, has been elected Judge of one of the Circuit 
Courts of the State of Georgia, in place of Judge Shorter, re- 
signed. Judge S’s. letter of resignation is as follows : 

‘ Eaton, 12th Dec. 1828. 

“‘ Srr—Painful and peculiar circumstances, not necessary to be here particu- 
larly enumerated, have induced many to believe that my election to the office of 
Judge of the Superior Courts of the Ocmulgee circuit, was effected by the use 
of unfair and improper means. I am unwilling to hold this or any other office, un- 
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der such an imputation ; and, therefore in justice to myself and my friends, I now, 
through you, resign the office intothe hands of those who bestowed it upon me. 


Respec tfully, &c. ELL 8. SHORTER. 
‘* His Ex. Jonn Forsyrua, Milledgeville.” 

Constitution.~-The bill of the Senate to alter the constitution 
so as to allow the Judges and Solicitors to hold their offices for 
four years, and to make the sessions of the legislature biennial, 
was passed, yeas 10O—12, 


Vermont Judiciary.—The Legislature of Vermont have re- 
cently passed a law est tblishing an additional Judge of the Su- 
preme Court, and chosen Ephraim Paddock to “be the fifth 
Judge. Chief Justice Skinner, who was re-elected Chief Jus- 
tice, declined the appointment, but having been elected, has 
consented to serve another term. 


Mississippi Judiciary.—It is mentioned that John A. Quit- 
man, who has received from the Governor the appointment of 
Chancellor of the State of Mississippi, in the place of the late 
Joshua G. Clarke, has accepted, been qualified, and is now in 
the discharge of the duties of his office. 


Kentucky Judiciary.— George Robertson and Joseph R. Un- 
derwood have been appointed Associate Judges of the Court of 
Appeals of this State. As the Chief Justice (Mr. Bibb) has 
been chosen a Senator of the United States, and will vacate his 


seat on the Bench, the whole Bench will have been effectually 
reorganized. 


South-Carolina Judiciary.—Chancellor Thompson has re- 
signed, and the proceedings against him have been discon- 
tinued. ‘The Legislature, previous to adjournment, elected 
William Harper, Chancellor ofthe State. John B. O’Neal has 
been elected a Circuit Judge, in place of Judge James. Dan- 


iel E. Huger, another of the Circuit Judges, has resigned his 
commission. 


A correspondent of the Charleston ne says, that “the Judge, influenced 
by the noblest and most honorable fee]! was induced to take this step, from 
the passage ofa bill to reduce the salaries "of nearly all the public officers, the 
Judges included. ‘To hold my office,” says he, “ in opposition to the wishes of 
my fellow-citizens, or to receive a is rer salary than they think consistent with 
the public good, would do violence to feelings I have long hi abitually indulged.’ 
By an unanimous vote, the letter of the Judge was ordered to be entered on the 


journal.”’—And he was unanimously re-elected. Judge Thayer also resigned, 
and was unanimously re-elected. te 
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LATE AND INTERESTING DECISIONS, 


Right to Sue in U. States’ Courts.—T he question was wheth- 
er the plaintiff was a citizen of Rhode-Island and entitled to sue 
in the Circuit Court of the U. States. He proved that he was 
born in Rhode-Island, and had always resided there until a few 
years since, when he obtained a considerable property in Geor- 
gia, since which time he has passed the winter months in Geor- 
gia on his pretation, and the summer months in Rhode-Island ; 
he keeps a furnished dwe a g-[louse in both States all the year. 
The Court decided that whilst he might be liable in Georgia 
to the performance of certain duties, such as military, jury, &c. 
yet he could not be deprived of his privileges as a citizen of 
R. Island, since it appeared from the evidence, that he had ex- 
ercised or claimed no privileges as a citizen of Georgia, and when 
compelled to perform jury duty, had protested against its com- 
promiting his privileges as a citizen of Rhode-Island. Under 
the circumstances of this case the wi// of the party must decide, 
and the plea is overruled. Circuit Court of U.S. District of 
Georgia, November Term, 1828. Arnold v. Marshall U. States. 

Priority of U. States—Marshal! and Sheriff.— Goods impor- 
ted by a person indebted to the United States, on Custom-House 
Bonds which had fallen due, were on their arrival attached at the 
suit of a private Creditor by a Deputy Sheriff, who offered to 
give security for the payment of the duties, but which the Col- 
lector declined accepting, and were deposited in the Custom- 
House store, the store-keeper giving a_ certificate that he 
held them subject .to the order of the Deputy Sheriff. The 
Marshall of the United States afterwards attached and teok the 
same goodson a writ in favour of the U, States, upon the bonds 
above mentioned. J/e/d, that the Marshall was liable to the 
Deputy Sheriff in an action of trespass. Dennie v. Harrisi, 
Pickering’s Rep. 120. 

It seems, that the U. States had no lien on the goods thus de- 
posited in the Custom-House store, for the payment of duties 
previously due from the importer. Lid. 

Whether goods imported are attachable before the duties on 
them are paid or secuered, gueare. Lbid. 

Bills and Notes—Notice.—In an action against the indorser 
of a note, proof of a waiver of notice will support the allegation 
of actual wotice. Taunton Bank v.Richardson, 5 Pickering’s 
Rep. 436. 

Where the indorser of a note applied to a bank tohave it dis- 
counted, and promised to attend to the renewal of it, and to take 
care of it, and directed that a notice to the maker should be sent 





LAW INTELLIGENCER. 57 


to his care, and such notice was sent accordingly. It was held, 
that this was a waiver of regular demand and notice, or at least, 
that from it the jury might legally infer aw aiver.— Ibid. 

Bills of Exchange—Special Indorsements.—King’s Bench— 
London, Nov. 1.—Siggerney v. Jones, Lloyd & Co.—The plain- 
tiff, a merchant in Boston, in America, consigned a cargo of 
flour to London, and the master of the ship drew bills of ex- 
change for the produce, which were accepted by the consignees 
or persons who purchased the flour, and indorsed by the master 
to the plaintiff, and by him to a Mr. Williams, his agent in Lon- 
don, the indorsement being in this form :—‘‘ Pay to Williams or 
order, for my use.’’ Williams discounted the bill with the de- 
fendants, who were his bankers, and they paid him the money, 
minus the discount, and soon after he beeame bankrupt. ‘The 
bills, when due, were paid by the acceptors of the defendants. 
The plaintiff brought his action against the defendants on one 
of the bills for 1,464/7. and had a verdict, subject to a case for 
the opinion of the Court, with liberty to turn it into a special 
verdict. 

The case was argued this day by Mr. Pollock for the plaintiff, 
and Mr. Parke contended that the words “to my use,” meant 
nothing more than put the proceeds to my account. 

Lord Tenterden was of opinion that in this case the plaintiff 
ought to recover. ‘I‘here were already authorities in the books 
for special or restricted indorsements; and by this indorsement 
warning was given on the back of the bill itse If that the proceeds 
ought to be paid to the use of the plaintiff, and to his use only ; 
and when the defendants, knowing this, ‘dinnamaan d the bills, 
and paid the money to the use of Williams, they were parties to 
the misapplication, and answerable to the plaintiff. It was of 
great use, in commercial transactions, that there should be lim- 
ited indorsements of this kind, for they would prevent a failing 
man from raising money for his own purposes, on such bills, to 
the prejudice of “the first indorser. If Williams had really ap- 
plied the proceeds to the use of the plaintiff, the assignee of the 
bill would be discharged—but as he did not, the assignee is still 
liable. 

Mr. Justice Bayley concurred. If the plaintiff had sent a 
private letter to Williams to apply the proceeds of the bill to his 
use, and Williams had indorsed the bill to another without any 
notice of the private order, and nothing appeared on the face of 
the bill itself but the general indorsement in the ordinary course 
of negociation, then the plaintiff could only look to Williams ; 
and if W illiams had waited until the bill became due, and had 
received the money from the acceptor, probably, in that case, 
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the plaintiff could only have leoked to Williams: but here the 
defendants had discounted the bills, and applied the money to 
the use of Williams, with distiact notice from the bill itself that 
this was a misap} lication. 


Delivery.—In a negociation for the purchase of a yoke of ox- 
en, the buyer having his arm over one of them in the act of mea- 
suring him said he would give the price demanded ; to which 
the seller replied that he might have them; and the seller then 
borrowed them to haul a load of lumber to his house, which was 
ten miles distant, engaging to put them to no other use; held, 
this was no de live ‘ry of the oxen, and so no title passed to the i in- 
tended buyer. Phillips v. Hunnewell, 4 Greenleaf, 376. 


Banks—Interest.—The St. Albans Repertory, in Vermont, 
of 22d Jan. last, in alluding to the Supreme Court of that State 
then in session, says— 

Two or three cases in favor of the Bank of St. Albans, were 
decided, which we presume will put at rest the question of usu- 
ry, whic ‘h has lately been considerably agitated in this State, by 
certain de linquent debtors. It has been, we believe, the uni- 
form practice at all the banks to receive the interest at the time 
of discounting the notes: and in the computation of time,: to 
reckon thirty days a month, or the twelfth part of a year. The 
correctness of such a rule was never doubted, until a decision 
made in the State of New-York, declared the practice to be usu- 
rious. Our Court, though always paying great deference to the 
judicial decisions of other states, did not in the present instance, 
consider the case to which we have alluded, as any authority ; 
but determined that the practice of discounting notes in the 
manner above mentioned, is net usurious. A similar decision, 
we understand, was made by the Supreme Court, last winter 
at Danville, in this state, and another of like import at the recent 
session of the Court, at Burlington. ‘The Court here declined 
hearing any argument on the question, considering it was fully 
settled by thedecisions at Danville and Burlington. 





